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BeBepgeHune

CJ10XXHOCTb U MHOTOOOpa3ue COLMalIbHbIX CBSI3€/, COCTABISIOLINX
npeaMeT ceMeliHoro mpaBa (cT. 2 CeMeiiHOTO Kojekca Poccuiickoii
®enepanun, nanee — CK P®), cBoboma rpaxaaH 1Mo CBOEMY YyCMOTpe-
HUIO PacIiOpsIKaThCs MPUHAIICKAIIUMI UM TIpaBaMU, BHITEKAIOIINMU
n3 ceMeiHBIX oTHOIIeHNUH (cT. 7 CK P®), 3a9acTyro co3maT CUTya-
IINY, HETIOCPEACTBEHHO HE YPEeTyJINPOBaHHBIC HOPMAaMHU IEHCTBYIOIIETO
CeMEHOTro 3aKOHOMATEICTBA. Y CHICHNE TUCITO3UTUBHBIX Havall Ce-
MEHHO-IIPAaBOBOTO PETYJIMPOBAHUS', TIOBCEMECTHOE PaCIIPOCTpaHEHME
1 MHTeHCU(UKAIUS UCTIOIb30BaHUS JOTOBOPHBIX KOHCTPYKIIUI B Cce-
MEHHOM ITpaBe’ CIIOCOOCTBYIOT MOSIBIICHUIO BCE OOJIBIIETO YKMCIa YHU-
KaJIbHBIX CEMEWHBIX ITPABOOTHOIIICHUI, MTOITaNaIOMINX B 30HY ITPABOBBIX
npo0esoB.

CocTostHre TTpaBOBOI HEOTIPEACICHHOCTA BOZHUKAET M TOTa, KOTaa
¢ (hopmaTbHOIT TOUKM 3pEHUS HEJIb3sI TOBOPUTH O IIPOOETbHOCTU CeMeli-
HOTO 3aKOHOIATEIBCTBA, HO CYIIECTBYIOIIEE PETYIMPOBAHKE HE CITIOCOOHO
aIeKBaTHO OTPearnpoBaTh Ha HEKOTOPBIC «MyTallMi» M3BECTHHIX IIPABY
COLIMAILHBIX CBSI3€i1, KOT/IA Y TTOCICIHNUX B KOHKPETHBIX COITMAIBHO-2KO0-
HOMMWYECKHUX YCIOBUSIX IIPOSBISIIOTCSI HOBBIC CITEIIM(DIMIECKIE YSPThI, UT-
HOPHPOBaHNE KOTOPHIX HE IMTO3BOJISICT TAPMOHUYHO O0CCITCYNTD BHITIOJIHE-
HHE IPUHINITNATBHBIX CeMEITHO-TIPaBOBBIX YCTAHOBOK, — HEOOXOIMMOCTD
VKPEIUICHUSI CEMbH, TTOCTPOCHMS CEMEMHBIX OTHOIICHWI Ha IyBCTBaX
B3aMMHOM JIIOOBY U YBaKE€HM S, B3aMMOTIOMOILM U OTBETCTBEHHOCTH TEPE
CEeMBEil BcexX e¢ WICHOB, HeAOMYCTUMOCTD IIPOU3BOILHOIO BMEIIIATEIHLCTBA
KOro-a10o0 B JieJla ceMbH, o0ecTiedeHIe 0eCIIPEIISITCTBEHHOTO OCYIIECT-
BJICHMS WICHAMM CEMbU CBOMX ITPaB, BO3MOXHOCTD CYICOHO 3aIIUTHI
stux 1paB (1. 1 cT. | CK PO®).

Mypamosa C.A. CemeiiHoe npaBo: YueOHUK. 5-¢ u3j., nepepad. u pon. M.: KOHUTU-
JAHA, 2010. C. 7.

CwMm.: Buxapes A.A. J1oroBOp KaK UHCTPYMEHT PETYJIUPOBAHUST CEMEUHBIX OTHOIICHMUI //
Poccutiickwuit opunuaeckuii xypHai. 2017. Ne 3. C. 144—152; Bix B. Private Ordering and
Family Law // Journal of the American Academy of Matrimonial Lawyers. 2010. Vol. 23.
P. 249-285 (https://ssrn.com/abstract=1680689).



BeepeHne

IToCKOJIBKY MPUBBIYHBIM, €CTECTBEHHBIM U 3(D(EKTUBHBIM', I€IICTBEH-
HBIM’, TPAIMIIMOHHBIM® ¥ YHUBEPCATbHBIM' (€CII BOOOIIIE HE eMMHCTBEHHBIM )
CPEICTBOM OIEPATUBHOTO ITPEOIOJIEHUS TIPABOBBIX ITPOOEIIOB 1 OOPHOKI C Ipa-
BOBOI HEOITPEAEIEHHOCTBIO, TTO3BOJISTFOLLIMM TTPaBOINPYMEHUTEITIO CO31aBaTh
MOCT HaJl pa3pbIBOM MeXIy (akToM M HOPMOI® 1 OCTaBaThCs B IIpeesiax
JIEMCTBYIOIIETO, HAUIEXKAINM TTOPSIAKOM CaHKIMOHMPOBAHHOTO M OOHa-
POIOBAaHHOTO 3aKOHOAATEILCTBA’, CUMTAETCSI METO, aHAJIOTUHU, TTOCTOJIBKY
PE3OHHO MPEITOIOXKITH, 4TO TTpaBwia cT. 5 CK PD o nmprMeHeHnN aHAJTOTUI
3aKOHa 1 aHAJIOTWH TTpaBa JO0JLKHBI ObITh IIMPOKO BOCTPEOOBAHBI B IIPAKTUKE
paspereHs CyaMu CEMENHO-TTPABOBBIX CITOPOB 1 OXBaYE€HbI IIPUCTATEHBIM
Hay4YHbIM BHUMaHWeM. bojiee Toro, eciii MCXOIUTh 13 TOTO, YTO BCIKMIA 3aKOH
B pyKax Cy/ia JIO/DKEH CITOCOOCTBOBATE COLIMAIIBHOMY IIPOTPECCY, TO aHAIOTHIO,
KOTOpasi B HAaMOOJIBIIIEN CTEITEHN TPEOYET ITPOSIBIIEHNS TBOPUECKNX YCUITUI,
CYZIEMCKOTO MPaBOCO3HAHMS M ITPABOBOTO YYBCTBA KOHKPETHOTO CYIbH’®, CIle-
JIYET TIPU3HATh MHCTPYMEHTOM, HAJIMYME KOTOPOTO 00SI13aTeIbHO B apceHae
KaXKII0TO MPaBOITPUMEHUTEIST, KAK U €ET0 peaJlbHOE NCIIONb30BaHUE.

INosiBneHue B pasbsacHsomnx akrax Bepxosnoro Cyna P® psana yka-
3aHU 0 HEOOXOAMMOCTHU TTPUMEHEHUST HUXKECTOSIIIIMMU CyIaMU CeMeii-
HOTO 3aKOHOAATEILCTBA 10 aHAJIOTUM MOATBEPXKIAET 00IIee TO3UTUBHOE
OTHOILIEHNE CYIEICKOro coo0IIecTBa K GYHKIMOHNPOBAHWIO aHAJIOTHHI
B ceMeiiHoM mpaBe. Tak, B CHj1y TOro, 4TO HOPMBI a03. 3 11. 2 ¢T. 89 1 a63. 2
n. 1 ct. 90 CK P® Hamensior xkeHY (OBIBIIYIO XXeHY) IIPaBOM TpeOOBAThH
MPpeaoCTaBIEHUsI COAEPXKAHUS OT cymnpyra (ObIBLIETO CyIpyra) B epro

Muxpioxoé B.A. CyltHOCTb ¥ 3HAUSHIE aHAIOTHH B MEXaHNU3Me TIPAaBOBOTO PETYINPOBAHMSI
9KOHOMUYECKOI fnesarenbHocT // KOpunnueckas Hayka. 2016. Ne 5. C. 15-24.

Kosanw B.H. CpaBHUTETbHBIN aHAINA3 TIPUMEHEHMSI TPAKITAHCKUMU U apOUTPAKHBIMU CY-
nmamu Ykpaunsl u Poccuiickoit Ddenepanuu 3akoHa 06 ananoruu // Poccuiickuit cymbsi.
2018. Ne 3. C. 15—19.

Manrwwun A.A. KOHCTUTYLIMOHHO-CYIeOHOE MTPaBOTBOPUYECTBO (ITPaBOyCTAHOBJICHUE)
B Poccuiickoit @enepariv Kak ocobast popma coBpeMeHHOTO TIpaBoTBopuecTBa // Poc-
cuiickag octunmd. 2015. Ne 10. C. 6-8.

Jlemun A. B. Juckpetusi B HaoroBoM mipaBe // BectHuk [1epmckoro yH-Ta. Cepust « Opu-
nuyeckue Hayku». 2017. Ne 1. C. 42-55.

Tuxonpasoe E. 0. CriocoObI BOCTIOTHEHHUS TIPOOEIIOB B 3aKOHOIATETLCTBE: BOIIPOCHI TEOPUU
u uctopuu: Juc. ... Kaum. opu. Hayk. M., 2013. C. 154, 155.

Weinreb L. Legal Reason: The Use of Analogy in Legal Argument. New York: Cambridge
University Press, 2005. P. 90.

Bacekosckuii E.B. LluBunucrtuueckas metonosiorust. Y. 1: YueHue o TOIKOBaHUU U TIPU-
MEHEHUU TpaXTaHCcKuX 3akoHOB. Onecca, 1901. C. 208.

3asadckuii A.B. K y4eHUIO 0 TOJIKOBAaHUY TPAXTAHCKHUX 3aKOHOB. HoBelimue TeueHust
110 3TOMY BOIIPOCY B HEMEIIKOU JinTepaType (IIIKoJjia CBOOOIHOTO Mpasa u jp.). M3nanue
mocmeptHoe / [Ton pexn. u ¢ mpenuci. A. Cumonuna. Kazanb: Tumno-nur. Umm. yH-Ta,
1916. C. 117, 121.



BeeseHune

0epeMEHHOCTH U B TEUEHUE TPEX JIET CO THSI POKACHUS X OOIIEeTO pe-
OcHKa, HO yMaTYMBAIOT O HAIMIUY I OTCYTCTBUM aHAJOTUIHOTO IIpaBa
y Myka (OBIBIIIETO MyXa), €CJIM MMEHHO OH OCYIIECTBIISUT YXOII 3a peOeH-
KOM J0 TOCTMKEHMST UM BO3pacTa TpexX JIeT, a MaTh peOeHKa YCTpaHUIIACh
OT ero BOCTINTaHUS U conepxanus, [Imenym BepxosHoro Cyma PO B 1. 44
nmocTaHoBieHUs oT 26 nekadpst 2017 r. Ne 56 «O npuMeHeHUM CcyaaMu
3aKOHOJATEIbCTBA MIPU PACCMOTPEHUU NIeJI, CBSI3aHHBIX CO B3BICKAHUEM
AJTMMEHTOB»' Pa3bsICHUI, YTO UCXOISI U3 aHaornu 3akoHa (cT. 5 CK PD)
YKa3aHHBINA CYIIPYT (OBIBIINIA CYIIPYT) BIIpaBe OOPaTUTHCS B CYII C MICKOM
K cymnpyre (OBIBIIE CYIIpyTe) O TMPeaoCTaBICHUM CONEePKAHUS 10 JOCTH -
JKEeHUs peOCHKOM BO3pacTa TpeX JieT.

Eme ommH mpuMep mpeanuchiBaeMOM ISl TIPUMEHEHUST aHAJIOTH U
comepxutcd B 1. 10 moctanoBnenus INnenyma BepxoBHoro Cyna P®
oT 14 Hos6ps 2017 . Ne 44 «O mipakTUKe TIpUMEHEHUS CyJaMU 3aKOHO-
IATeJIbCTBA TIPU pa3pellIcHUN CTIOPOB, CBSI3aHHBIX C 3aIIMTON IIpaB 1 3a-
KOHHBIX MHTEPECOB PeOEHKA IPU HEITOCPEACTBEHHON yrpo3e eTo KU3HU
WUJIM 300POBBIO, a TAK3Ke TIPU OTpaHUYCHUN VI JINIIIEHUY POITUTEIBCKIX
mpaB»’, Tae co ccbuikoii Ha cT. 5 CK P® yka3zaHo Ha BO3MOXHOCTB IIPEIb-
SIBJICHUS MCKa 00 OTpaHNMYCHUHU B POAUTEIIHLCKHUX IIpaBax, IIPUOOPETEHHBIX
B pe3y/bTaTe YCHIHOBIICHUS peOeHKa (eCJIM OTCYTCTBYIOT YCTaHOBJICHHBIE
3aKOHOM OCHOBAHWUSI [IJISI OTMEHBI YCHIHOBJICHUSI peOeHKa).

BMmecte ¢ TeM B JOKTpHUHE €CTECTBEHHBIM CUMTAETCS TO, UYTO B CEMeEii-
HO-TIPaBOBOII IIPAaKTHKE M BOOOIIE B TPaXXIaHCKOM CYIOIIPOU3BOICTBE
HEOOXOIMMOCTh B IPMMEHEHNHY aHAJIOTUY 3aKOHA M TeM 0oJice aHaJIOTHH
TpaBa BO3HMKAET KpaliHe peIKo’, TIPU 3TOM €CJI CyIbl M pelIaroT aeja
10 aHAJOTHWH TIpaBa M 3aKOHA, TO JIEJIa0T 3TO CKOpee HEYIOPSIIOYSHHO
u cnopagudecku’. [1py 3ToM oTMedaeTcsl Takast 0COOCHHOCTh POCCHIA-
CKOTO IOpUINYECKOTO MBIIUICHUSI, KAK CKIIOHHOCTh K HOPMaTUBHU3MY,
CTPEMJICHUIO PEIIaTh JejIa UCXOMIST M3 KOHKPETHBIX IPEIITMCaHIil 3aKOHa'.

bronnetens BepxosHoro Cyna P®. 2018. Ne 4.

Tam xe. No 1.

CwMm.: Anusckepos M. TlpolieccyanbHasi aHAIOTUSI B TPAKIaHCKOM CYIOTIPOU3BONCTBE //
Poccuiickas roctunms. 2002. Ne 3. C. 18—20; basawos A.H., Muwymuna 3. H. Boripocsl
TMPUMEHEHMS aHATIOTUY 3aKOHA ¥ aHAJIOTUY TTpaBa B TPaXIaHCKOM CYIOTIPOU3BOJICTBE //
Poccuiickas roctutms. 2009. Ne 10. C. 59—62; Kopoaes F0.A. Kommenrapuii kK CemeiiHo-
My kozekcy Poccuiickoit @enepauuu (mocrareitHuiit). M.: FOctuumnabopm, 2003; CITC
«Koncynbrantllmoc».

Ilanosa U.B. Cynonpon3BoiCcTBO B KOHTEKCTE POCCUIICKOI TIPaBOBOIT KyIbTYphI // BecTHHMK
BAC P®. 2012. Ne 1. C. 74—84.

Tpyouysina T.A. UHCTUTYT aHAJIOTUH B poccuiickoM mipase // [IpaBo u monuruka. 2007.
Ne 1. C. 5-9.



BeepeHne

BeposTHO, B ceMeiflHOM MpaBe, KaK U B IMBUJIMCTUKE', CAUTAETCS, YTO
BBUAY pa3pabOTaHHOCTU M OOIIMPHOCTH CEMEMHOTO 3aKOHOIATEIbCTBA
MosIBJIeHUE B OJKaiiliee BpeMsl TAKMX OTHOLIEHUI, KOTOPbIE OKAXKYTCS
3a MpeaesiaMy peryaupoBaHus, MAJIOBEPOSITHO U YTO C JaTbHEHIINM pa3-
BUTHEM CEMEMHOTO 3aKOHOAATEILCTBA BOCTPEOOBAHHOCTh aHAJIOTUH TTpaBa
B MPaKTHUKE pa3pelIeHnsT CEMEMHO-TIPaBOBBIX CIIOPOB OYIIET CTPEMUTHCS
K HYJIIO JIM0O BOOOIIIE OTHAALT.

Takoe HaydyHOe BOCIIPUSATHE POJIM aHAJOTUU B CyIeOHOM MpakKTHUKe
He MOTIJIO He TIPUBECTH K BO3JIEep>KaHUIO OT aKTUBHOM KOMIUIEKCHOM TTPO-
pabOTKM aHAJIOTUH KaK ceMeHO-TIpaBoBOro (peHoMeHa. UMeHHO TToaToMy
MOXET CJIOKUTBLCS BIeYaTIIEHNUE, YTO «CPEIHUI» CYAbs TTPUBBIK PELIATh
TIpaBOBBIE BOIPOCHI, PYKOBOACTBYSICH TJIaBHBIM 00pa3oM OYKBOIT 3aKOoHa’,
a K peaJlbHOMY MPUMEHEHMIO aHAJIOTUM B TIPAKTUKE pa3pelleHrs ceMeii-
HO-TIPABOBBIX CITOPOB CIIOCOOHBI TOJIBKO «ITPOABUHYTBIE» CYIbU, KOTOPBIE
3HAIOT 3aKOHOJATEJIbCTBO U «MMEIOT CepALie»’.

JymaeTtcst, 4TO mpeAcTaBiaeHue, OyATO KaueCTBEHHOE YIy4llIeHUe 1 KO-
JINYECTBEHHOE YBEIMYEeHE pa3pabOTOK CEMEHO-ITPAaBOBOIO HOPMATUBHOTO
MaccHBa CHUZKAET MOTPEOHOCTH IMPaBOIIPUMEHUTEIIEH B aHAJIOTUH JIJIST OTie-
PaTUBHOTO MIPEOAOJIEHUS IIPAaBOBOI HEOMpeaeJIeHHOCTH, olnboouyHo. Kak
MWHUMYM SICHO TO, UTO YeM 00Jibllle 00beM HOPMAaTUBHOTO aKTa, TEM Be-
posiTHEe, 4YTO B HEM OKaxXKeTcs oIIMnOKa UM TpotuBopedne. Kpome Toro,
€CJIY TIPOBOAUTDL aHAJIOTUIO MEXIY COOTHOILLIEHNEM 3HAaHUSI U He3HAHUS
B ITpo1lecce MO3HABATEeIbHOM JeITeIbHOCTH JIIOEH U KOPPEeIISILINU TTpaBo-
BOI OIpeNe/IeHHOCTH ¢ HapacTaHueM 00beMa HOpMaTUBHOTO MaTepuala,
TO TIOJIyYaeTcs, YTO KPUTUKYEMOe MPeCTaBIeHe BCTYIAaeT B IPOTUBOPEUHE
¢ nmpumnucbiBaeMbIiM COKpaTy NPUHILIMIIOM TTO3HABaTeJIbHOW CKPOMHOCTH:
«MyIpeiimii ToT, KTo, mogooHo CokpaTy, 3HaeT, YTO HUYETO-TO IO MpaBJIe
He CTOUT €TO MYAPOCTb»* MM «sI 3HAIO TOJBKO TO, UYTO HUUETO HE 3HAI0» .
COOTBETCTBEHHO €CJIV TMTPEACTaBUTL HOPMATHUBHBIN MAaCcCUB JOKYMEHTOB
KaK BHYTPEHHOCTD IlIapa, TO MOXHO 3aMeTUTh, YTO yBeJIMYeHEe 00beMa

CoBetckoe TpaxknaHcKoe TipaBo: YueoHuk: B 2 1. T. 1 / [Ton pen. O.A. KpacaBuukosa.
3-e uay., ucrp. u goi. M., 1985. C. 64.

boocox B.A. IHCTUTYT aHATIOTUU B TPAXKIAHCKOM M apOUTPasKHOM MTPOIIECCYaTbHOM IpaBe:
Muc. ... KaHn. ropu. Hayk. M., 2005. C. 5.

bonnep A.T. 3akoHOIATETHCTBO 00 UCKYCCTBEHHOM OTIIONOTBOPEHUH U TIPAKTHKA €TO TTPU-
MEHEHUSI CylaM1 HYXIal0TcsI B ycoBepIeHcTBoBaHuu // 3akoH. 2015. Ne 7. C. 134—151.
Ilramon. Counnenusi: B 4 1. T. 1: Anonorus Cokpara / [Tox o6ur. pen. A.D. JloceBa
u B.®. Acmyca; riep. ¢ npererped. CI16.: U3n-Bo C.-IletepOyprckoro yH-Ta, 2006. C. 92.
Muoeen Jlaspmcekuii. O XU3HU, YICHUSIX U U3pEYSHUSIX 3HAMEHUTHIX utocodos / AH
CCCP, UH-1 punocodun; obur. pen. u Betym. ctatbs A.D. JloceBa. M.: Mbicab, 1979.
C. 113.



BeeseHune

9TOTO 1Iapa HEM30EXKHO YBEJIMUNBALT TUIONIAb €TO ITOBEPXHOCTH,  3HAUUT,
¥ KOJUYECTBO TOYEK COIPMKOCHOBEHUS CYIIECTBYIOIINX HOPM (TIpaBa)
C HEM3BECTHBIMHU COLIMAIBHBIMHU CBSI3IMU (Cpepoii IMpaBOBOIL ITYCTOTHI).

B cBs131 ¢ 3TUM BaxkKHO cOOpaTh SMIIUPUICCKUE JaHHBIE O peaIbHOMU
MpaKTHKe UCTIOIb30BaHs TIpaBui cT. 5 CK PD B ceMeitHO-TIpaBOBOI MpaK-
THUKE, C TEM YTOOBI IIPEIOCTABUTh HAYKe CEMEIHOTO MpaBa BO3MOXKHOCTD
TIPOBECTH MEXIYy HUMU JIOTUYECKNE CBSI3H, BBISIBUTh 3aKOHOMEPHOCTH,
BO3MOXKHO, OTIPEICIUTD JaTbHEUIIe TEHACHIINN' U CO3IaTh IS IIPABOIIPH-
MEHUTEJICH HAyIHO-TEOPETUICCKYIO K METOTMICCKYIO OITOPY MIJIST TTPaBUIIhb-
HOI peanu3alliy aHAJOTWH 3aKOHA M aHAJIOTUH IIpaBa IMPU pa3pelcHun
CEMEITHO-TIPaBOBBIX CITOPOB.

Bunurtcst He0OXOIMMBIM BBISIBUTH, CUCTEMATUUECKH M3JIOXHUTD U TIPO-
aHaAIM3UPOBaTh HaboJIee TToKa3aTeIbHbIC CyIeOHbIC aKThI, B KOTOPBIX TaK
IV MHAYe, pe3yJIbTAaTUBHO MJIM OE3YCITeITHO, 3aKOHHO YUIA HETTPaBOMEPHO,
BIYMYMBO WJIM HEOCO3HAHHO, IEJIECO00pa3HO WIN 6e3 HeOOXOTMMOCTH
B TIpoOIIecce pa3pelieHns CEMEIHO-TIPaBOBBIX CITOPOB OBLI 3a1ciiCTBOBaH
MexaHu3M aHamorun. CJaemayeT Takke pacKpbITh TOCTOMHCTBA aHAJIOTUU
He KaK abCTpaKTHOI MpaBOBOM KOHCTPYKIINM, a KaK XXUBOTO, PEabHO
NMEeWCTBYIOIIETO MHCTUTYTA, CIIOCOOHOTO 3(h(eKTUBHO (DYHKIIMOHUPOBATh
B chepe ceMeIHOTO MpaBa.

Kocenxo E.B. CpenctBa U METOIbI HAYYHOTO TO3HAHUS ceMeitHoTo TipaBa // BecTHuk
IMepmckoro yu-Ta. Cepust «lOpunmyeckue Haykm». 2015. Ne 3. C. 107—116.



Introduction

The complexity and variety of social ties that constitute the subject matter of
family law (Article 2 of the Family Code of the Russian Federation (FC RF)),
and the freedom of citizens to dispose of their rights arising from family rela-
tions (Article 7 of the FC RF) at their own discretion often create situations, not
directly regulated by the norms of current family law. Strengthening the disposi-
tive principles of family law regulation', the widespread and intensified use of
contractual structures in family law’ contribute to the emergence of an increasing
number of unique family law relations that fall into the zone of legal gaps.

A state of legal uncertainty also arises when, from a formal viewpoint, it is
impossible to speak of gaps in family law. However, the existing regulation is
unable to adequately respond to some “mutations” of social ties known to the
law when the latter exhibit new specific features in specific socio-economic
conditions. Ignoring them does not allow harmoniously ensuring the fulfill-
ment of fundamental family law guidelines: the need to strengthen the family,
build family relations on feelings of mutual love and respect, mutual assis-
tance and responsibility to the family on behalf of all its members, preclude
anyone’s arbitrary interference in the family affairs, provide the unhindered
exercise of their rights by family members, and the possibility of judicial
protection of these rights (clause 1 of Article 1 of the FC RF).

The method of analogy is considered usual, natural, and effective’, practi-
cal*, conventional® and universal® (if not the only’) means for promptly over-

' Muratova S.A. Family Law: A Textbook. 5" ed., rev. and sup. M.: UNITI-DANA, 2010. P. 7.
*  See: Vikharev A.A. Contract as an Instrument for Regulating Family Relations // Russian
Legal Journal, 2017. N. 3. P. 144—152; Bix B. Private Ordering and Family Law // Journal
of the American Academy of Matrimonial Lawyers. 2010. N. 23. P. 249—285 (https://ssrn.
com/abstract=1680689).

Mikryukov V.A. The Essence and Significance of Analogy in the Mechanism of Legal Regula-
tion of Economic Activities // Legal Science. 2016. N. 5. P. 15—24.

Koval V.N. Comparative Analysis of the Application of the Law on Analogy by the Civil and Com-
mercial Courts of Ukraine and the Russian Federation // Russian Judge. 2018. N. 3. P. 15—19.
Malyushin A.A. Constitutional and Judicial Lawmaking (establishment of rights) in the Russian
Federation as a Special Form of Current Lawmaking // Russian Justice. 2015. N 10. P. 6—38.
% Demin A.V. Discretion in Tax Law // Bulletin of Perm University. Legal Sciences. 2017. N 1. P. 42—55.
Tikhonravov E.Y. Ways to Fill Gaps in Legislation: Questions of Theory and History. Ph.D.
Thesis in legal sciences. M., 2013. P. 154, 155.
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Introduction

coming legal gaps and combating legal uncertainty, enabling the law enforcer
to create a bridge over the gap between fact and norm' and remain within the
existing, properly authorized, and promulgated legislation’. Therefore, it is
reasonable to assume that the rules of Article 5 of the FC RF on the applica-
tion of analogy by statute and analogy by law should be widely demanded
in the practice of resolving family law disputes by courts and be covered by
close scientific attention. Moreover, if we proceed from the fact that any law
in the hands of the court should contribute to social progress, the analogy,
which to the greatest extent requires the manifestation of creative efforts,
judicial legal awareness, and the legal sense of a particular judge’, should be
recognized as an instrument to be obligatorily available in the arsenal of each
law enforcer and actually used.

Several instructions on the need for lower courts to apply family law by
analogy appeared in the clarifying acts of the Supreme Court of the Russian
Federation. This fact confirms the judicial community's general positive at-
titude to the functioning of analogy in family law. Thus, the norms of para. 3,
clause 2 of Article 89 and para. 2, clause 1 of Article 90 of the FC RF vest the
wife (ex-wife) with the right to claim the provision of maintenance from the
spouse (ex-spouse) during pregnancy and within three years from the date
of birth of their common child. However, these norms are reticent about
the availability or absence of a similar right in the husband (ex-husband),
if precisely father took care of the child until the baby reached the age of
three years, and the child’s mother abandoned her duties of upbringing and
maintenance. By virtue of this fact, the Plenum of the Supreme Court of the
Russian Federation explained in paragraph 44 of the Resolution of Decem-
ber 26, 2017, No. 56 “On the application of legislation by the courts when
considering cases related to alimony recovery”“, that based on the analogy of
statute (Article 5 of the FC RF), the said spouse (former spouse) has the right
to apply to the court with a claim against his wife (former wife) for spousal
maintenance until their child reaches the age of three years. Paragraph 10 of
the Resolution of the Plenum of the Supreme Court of the Russian Federa-
tion of November 14, 2017, No. 44 “On the practice of applying legislation

Weinreb L. Legal Reason: The Use of Analogy in Legal Argument. N.Y.: Cambridge Uni-
versity Press, 2005. P. 90.

Vaskovsky E.V. Civilistic Methodology. Part 1: Teaching about the Interpretation and Ap-
plication of Civil Laws. Odessa, 1901. P. 208.

> Zavadsky A.V. Toward the Doctrine of the Interpretation of Civil Laws. The Latest Trends
on this Issue in German Literature (free law school and others) / Posthumous edition,
edited and prefaced by Simolin A. Kazan: Imperial University Typography, 1916. P. 117, 121.
Bulletin of the Supreme Court of the Russian Federation. 2018. N 4.
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by the courts in resolving disputes related to the protection of the rights
and legitimate interests of a child with an immediate threat to his/her life
or health, as well as in case of restriction or deprivation of parental rights”’,
contains another example of the analogy prescribed for use, where reference
to Article 5 of the FC RF indicates the possibility of filing a claim against the
restriction of parental rights acquired as a result of adopting a child (if there
are no statutory grounds for canceling the child’s adoption).

At the same time, the doctrine considers it natural that in family law prac-
tice and civil proceedings in general, the need to apply analogy by statute, and
a fortiori analogy by law, arises extremely rarely’; though, if the courts decide
cases based on analogy by law and statute, they do this rather randomly and
sporadically’. In doing so, such a feature of Russian legal thinking is noted as
a tendency towards normativism, the desire to resolve cases proceeding from
specific legal provisions’. Probably, in family law, as in civil law’, it is believed
that in view of the extent of scientific development in family law, in the near
future, such relations that will be beyond the scope of regulation are unlikely
to appear and that with the further development of family law, the demand
for analogy by law in the practice of resolving family law disputes will tend
to zero or disappear at all.

Such a scientific perception of the role of analogy in judicial practice
could not but lead to refraining from the active comprehensive elaboration
of analogy as a family law phenomenon. That is why it may seem that the
“average judge” is used to addressing legal issues, guided mainly by the let-
ter of the law®, and only “advanced” judges who know the law and “have a
heart”” are capable of actually applying analogy in the practice of resolving
family law disputes.

Bulletin of the Supreme Court of the Russian Federation. 2018. N 1.
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«ConsultantPlus».
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The idea that the qualitative improvement and quantitative increase in
the family law normative array reduce the law enforcers’ need in analogy to
overcome legal uncertainty promptly seems erroneous. At least, it is clear
that the larger the scope of a normative act, the more likely it will contain an
error or contradiction. In addition, if we draw an analogy between the ratio
of knowledge and ignorance in the process of human cognitive activity and
the correlation of legal certainty with an increase in the volume of norma-
tive material, it turns out that the criticized idea contradicts the principle of
cognitive modesty attributed to Socrates: “he is the wisest, who, like Socrates,
knows that his wisdom is in truth worth nothing'” or “I know that I know
nothing” . Accordingly, if we represent the normative array as the interior of a
ball, an increase in the volume of this ball inevitably increases its surface area,
which means the number of things in common between the existing norms
(law) and unknown social ties (the sphere of legal emptiness).

In this regard, it is important to collect empirical data on the actual prac-
tice of using the rules of Article 5 of the FC RF in family law practice to
provide the science of family law with the opportunity to join logical connec-
tions thereof, identify patterns and, possibly, determine further trends’, and
create scientific, theoretical, and methodological support for law enforcers
to properly implement analogy by statute and analogy by law when settling
family law disputes.

It seems necessary to identify, systematically outline and analyze the most
indicative court rulings in which the mechanism of analogy was used in the
process of resolving family law disputes, in one way or another, effectively or
unsuccessfully, lawfully or unlawfully, thoughtfully or unconsciously, expedi-
ently or unnecessarily. It is necessary to reveal the merits of analogy rather
as a living, really operating institute that can function effectively in the field
of family law than as an abstract legal structure.

Plato. Collected works in four volumes. Vol. 1: Apology of Socrates / Ed. by A.F. Losev

and V.F. Asmus; trans. from ancient Greek. St. Petersburg: St. Petersburg University Press,
2006. P. 92.
Laertius. About life, teachings and sayings of famous philosophers / Academy of Sciences of
the USSR, Institute of Philosophy Press; ed. by A.F. Losev. M.: Mysl, 1979. P. 113.
Kosenko E.V. Means and Methods of Scientific Inquiry into Family Law // Bulletin of the

Perm University. Legal Sciences. 2015. N 3. P. 107—116.



I. O6wume nonoxkeHus

I.1. Cya B nopsagake ct. 5 n 31 CK P® npusHan nacbiHKa 1 oTuMma
UJleHaMun ceMbM AJA Lesied HaNoroob6s100keHns

PeweHue To2y4uHckozo palioHHo20 cyda Hosocubupckoli obaacmu
om 26 aHeaps 2010 . no deny N2 2-194

®abyna gena

I'paxkxnanun . odpatuscs B cya ¢ 3asiBJIeHUEM O TIpU3HAHUM ero (3a-
SIBUTEJIS) Y TpaskmaHnHa JI. wiieHaMy ceMbU. YCTaHOBIIEHNE TaHHOTO (DaKTa
MMeEJIo TS TpakmaHuHa [, ropuandecKoe 3HaueHNe, ITOCKOIBKY JaBajio
MIpaBO Ha JILTOTY IT0 HAJIOTy Ha JOXOAbI (PU3MUECKUX JIUII, ITOJTyIeHHBIC
10 TOTOBOPAM JapeHMUST OT WICHOB CeMBH. 3asiBJICHHE ObIJIO MOTUBUPOBAHO
caenytowum. I'paxkaanud JI. (apuTesib) COCTOUT B Opake ¢ MaTepbiO 3as1BU -
Tens (omapsieMoro) u sieisiercs ero ([.) oTunmoM. Bee Tpoe mauTtenbHoe
BpeMsI COBMECTHO TPOXHUBAIN B IBYXKOMHATHOI KBapTHUpE, OCTaBIICHCS
y MaTepH 3asiBUTEIIS ITOCIIE PACTOPKEHMS IMEPBOTO OpaKa, OTHOIICHHUS
TOIIeP>KUBAJIM POBHBIE, 1OOPOXKETATeIbHEIE, XapaKTepHBIE TSI XOPOIIINX
ceMei, OTYMM XOTS U He YCHIHOBUII peOeHKa CYIIPYTH, HO BOCITUTHIBAI
¥ coiepxKall ero Kak cbiHa. OMHOKOMHATHYIO KBapTUPY, BEICTYITUBIIYIO
00BEKTOM JapeHUs, TpaxkaaHuH JI. TIproOpet Mo JOroBOPY YUacTHsI B 10-
JIEBOM CTPOUTEJILCTBE. PeleHne o mogapke OBIJIO IPUHATO HA CEMEITHOM
COBETe M BUIUTCS Pa3yMHBIM JIJist oOecrieueHUs rpaxkaaHnny . ycioBuit
CO3JIaHUSI HOBOW CEMbHU.

MpaBoBoii npoben

Hauroroserit konekc Poccuiickoit @enepannm (nanee — HK PD) (1. 18.1
cT. 217), nmpenocTapJisisi HAJOTOBYIO JIBIOTY MO J0X0AaM, MOJIYYeHHbBIM B ITO-
pSaKe JapeHus MeXIy YJeHaMu CeEMbU U (M) OJIM3KUMU POACTBEHHU-
KaMU, YCTaHABJIMBAET, UYTO KPYT ITUX JIULI ONPEIEseTCs B COOTBETCTBUU
¢ CK PO®. ITpu 3ToM HeobxommMast poICTBEeHHast OJIM30CTh HAJIOTOBOM
HOPMOI1 0UepUMBAETCsI, 2 BOIIPOC O TOM, KOTO KpoMme OJIMXKaRIIMX POJHBIX
B LIEJISIX HAJIOTOOOJIOKEHUS ClieyeT MPU3HABaTh YEHAMU CEMbU, OCTaJICS
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