IMTPEINCIOBUE
K IIATOMY U3JAHUIO

Hacrosiiee, yxe nstoe, u3gaHue B KaKOW-TO Mepe OTJIUYaeTCs
OT TIPEIbIIYIINX.

YuTeHbl U3MEHEHUS B IPABOBOM PETYJIMPOBAHUN OTHOILIIEHMIA, BXOISI-
IIIMX B IIPEIMET TpaxkIaHCKOro mpaBa. Ho TobKo Te, KoTopbie MMEIoT 6oJiee
WM MEeHee CYIIeCTBEeHHOe 3HaueHue. Hampumep, o IpuHITUU pelIeHMSs
cOoOpaHusl WICHOB rpaXX1aHCKO-ITPaBOBOTO COOOIECTBA, 00 0OLIECTBEHHO
moJjie3HoM (oHe, TUIYHOM (hOHIE, TPU3HAHUU TpaXaaHUHA GAHKPOTOM
BO BHECYIeOHOM TOPSIIKE U T.1I.

EcTtecTBeHHO, MCIOIb30BaHa HOBElIIas cyneOHas npakTuka. B Tom
yuciie noctaHosneHust KoncturyumnonHnoro Cyna Poccuiickoii @enepariuu.

PasymeeTcst, mpu MOATrOTOBKE U3MAaHUS YITEHbI HAYYHBIE TOCTVKEHMS,
B psilie clyyaeB MPOU3BEIeHA PelaKTOpCcKas IpaBKa U T.1.



IMPEANCIIOBUE
K YETBEPTOMY U3JAHUIO

Hacrosiiee nznanue yueOHUKa CyIIECTBEHHO OTIMYAETCS OT MPEIbl-
NYIIUX U3TAHUIA.

B yactHOCTH, 5TO BbIpaXkaeTcst B TOM, YTO UCKJIIOYESHBI JIBE IJIaBbl, B KO-
TOPBIX U3JIaraJuCh OCHOBBI MEXIIyHAPOIHOIO YaCTHOTO TpaBa. DTo CTajio
BO3MOXKHBIM B TOM YKcJIe ToToMy, 4yTo B 2020 r. u3gaH yuyeoHuK «Mexmy-
HapOIHOE YaCTHOE IMPaBo», MOATOTOBJIEHHbIN TIperoaaBaTeisiMu Kade-
PBI TPAXIAHCKOTO IpaBa Y pajibCKOTO TOCYAapCTBEHHOIO I0PUANYECKOTrO
yHUBepcuTeTa'.

B yuebHuKe MosiBUIUCH HOBBIE TJ1aBbl. [Ipr3HaHO 1ieJecoo0pa3HbIM
BKJIIOYMTD IJIaBY 00 M3YUYEHUU IPakIaHCKOIO MpaBa, B KOTOPOil Tat0TCs
0011IMe yKa3aHUsl, XapaKTepU3YIOTCsl HayKa IpakIaHCKOTO MpaBa 1 CO-
OTBETCTBYIOIIAs ydyeOHast IUCIUITIMHA, a TAKXKe M3JIaraloTcsl HEKOTOphIe
coo0paxeHUsl (COBEThI), KOTOPhIE CIeAyeT UMETh B BUAY MPU U3YyYEHUU
rpaxkIaHCKOro Tpasa.

B riaBy TpeThio BKiIIOUEH naparpad o BUaax UCTOYHUKOB IPaKIaHCKOTO
npaBa (MCTOPUYECKHE, TEOPETUYECKUE U JIP.).

B npeapiayux uznaHusix yueoOHuka busndeckue auiia (rpaxaaHe) Kak
CYOBEKTBI TPAXKIAHCKOTO TIpaBa XapaKTepru30BaIUCh BECbMa JJAKOHUYHO.
ITpuHsTO pelieHrne COOTBETCTBYIOIIME BOIIPOCHI OCBETUTH TOpasno 60-
Jiee 00CTOSITEIbHO, B TOM YMCJIE BBIACIUTD B OTACIbHYIO TJIaBY MaTepual
00 oreKe 1 MOTIeUUTETbCTRE.

Bonee neranu3anpoBaHHO JaeTCs B HACTOSIIEM M3IaHUM MaTepual
1o HacJeACTBeHHOMY TpaBy. B coorBeTcTBytoiem (IV) paznene yuebHuka
YBEJIMYMJIOCH YUCJIO IJIaB, B TOM YUCJIE TOCTATOYHO OOCTOSITEIbHO OCBE-
IIAI0TCS HACJIEACTBEHHbIE (DOHIIBI U TO, KaK IMTPOUCXOIUT HaCIeIOBaHUE
110 I0TOBODY.

HoBbIMU SIBISIIOTCS TJ1aBbI O KOPIIOPATUBHOM JIOTOBOPE 1 O IOTOBOpax,
HE MPeTyCMOTPEHHBIX 3aKOHOM MJIM MHBIMU ITPAaBOBBIMU aKTaMU.

PasymeeTcst, Ipu MOATOTOBKE HACTOSIIIETO U3MaHKs yYeOHMKA ITPUHS -
ThI BO BHUMaHUeE TTPOMCIIIEIINE U3BMEHEHNsS] HOPM I'paXkIaHCKOTo TpaBa,
a TakXKe MPaKTUKKU UX TTPUMEHEHMSI.

' MexXIyHapoIHOE YaCTHOE IPaBo: YUeOHHUK / B.M. l'onrano, A.B. Maiicar, [1.B. Mypaun
(u 1p.); OTB. pen. O-p 0pu. Hayk, pod., 3aci. opuct PO b.M. I'onrano. M., 2020.



IMPEANCIIOBUE
K TPETBEMY U3JAHUIO

HeobxonumocTh TpeThero n3naHus yueoHuka (rmepBoe v BTOpoe U3aaHusl
oIy IMKOBaHbI COOTBETCTBEHHO B 2016 11 2017 TT.) 00yCI0BIEHA TEM, YTO
B 2017 r. mMpOU30ILIN JOCTATOUHO CYILIECTBEHHbIE UBMEHEHUSI IPask1aHCKO-
ro 3aKOHOJATENbCTBA U MTPAKTUKHU €T0 MpUMEHEeHUsI. B yacTHOCTU, BHECEHbI
BaykKHbIE UBMEHEHUS B HACTIEACTBEHHOE MPABO U 3aKOHOAATEILCTBO O I0PU-
JUYECKUX JIULAX (TaK, MOSBUIACH BO3MOXHOCTh CO3/1aBaTh HAC/IEICTBEHHbIE
¢onabl). OueHb 0OJIbIIOE 3HAYEHHUE UMEET MPUHSTHUE 3aKOHA, KOTOPbIN
TMIPUHSITO Ha3bIBaTh «3aKOHOM O (DMHAHCOBBIX caesikax» (DemepanbHbIit
3aKoH oT 26 utoiist 2017 r. Ne 212-D3). B cBsI3U ¢ €ro NPUHITHEM BHECEHbI
M3MEHEeHUs U JOMOJHEHUS B psiJ IJ1aB yudeOHMKa, IJ1aBa, MOCBSILIeHHAs
XapaKTepUCTUKE JOTOBOPOB 0AHKOBCKOrO BKJaaa U OaHKOBCKOI'O cueTa
B HACTOSILEM U3IaHUU JaHa B HOBoM penakuuu (ri. 50). Kpome Toro,
MOHaI00MUJIOCh BKJIIOYMUTh HOBYIO I1aBy (1. 45), B KOTOPOIi paccMaTprBa-
€TCsl IOTOBOP YCJIOBHOTO IEMOHUPOBaHUS (HOTOBOP 3cKpoy). EcTtecTBeH-
HO, TIpU MOATOTOBKE HACTOSILETo U3AaHus YUYTeHa HOBelas cyaeoHast
MpaKTUKa).



IMPEANCIIOBUE
KO BTOPOMY U3JJAHUIO

Hacrosimiuii yaeOHMK SIBJIsIETCS TTepepab0TaHHBIM U JOTIOJTHEHHBIM M3-
JAHWEM JBYXTOMHOTO yueOHMKa, omyomkoBaHHOro B 2016 1. Llenecoobpas-
HOCTb BTOPOTO U3IaHUSI BUIUTCS B TOM, YTO MEHSIEMCSI MBI, MEHSIETCSI MUP,
MEHsIeTCsI Hallle OTHOLIeHUe K MUpPY. B yacTHOCTH, HEOOXOIMMO OTMETHUTD,
YTO B HACTOSIIIIEEC BPpEeMs 3aKOHOAATEJIbCTBO Pa3BUBAETCSI BECbMa JIMHA-
MUYHO. [7100aIbHBIX U3MEHEHUI 32 BpeMsI, MpOIIIe/liee MOCe TepBOro
M3IaHMs, He TIPOM301UI0. TeM He MeHee B TpakIaHCKOe 3aKOHOIATEeILCTBO
BHECEH Psii UBMEHEHU I U TOTIOJTHEHU I, UMEIOIIUX TTPUHIMITMAILHOE 3Ha-
yeHue. [TosIBUIIMCh HOBbIE OOBEKTHI TPAKIAHCKUX IpaB (MaIlIMHO-MeCTa),
M3MEHWJIMCh TIPaBUJIa HAaCIeA0BaHKs UMYILECTBA TpakIaHaM1, YMEePIIMMU
B OJIMH J€Hb, MOAU(UIIMPOBAHBI HOPMbI 00 OTKa3e OT HAC/IeACTBA U T.1I.

IToHSITHO, UTO Y4EOHUK HE Ta «TPUOYHa», C KOTOPOIi CeIyeT MPeBO3HO-
CUTb WIK, HAITPOTUB, HUCIIPOBEpraTh HOBOBBeAeHUs. Ho nx Heobxoamumo
YUUTHIBATh IPY U3JIOXKEHUN YUeOHBIX MaTepUAJIOB.

B ycnoBusix npogoskarorieiicst peopMbl IpakIaHCKOTO 3aKOHOIATE b~
cTBa (hopMUpPYETCs TTPaKTUKA MPUMEHEHMSI TPakIaHCKO-TIPABOBBIX HOPM.
B ToMm uncie nosiBistiiorest pasbsicHeHus [Tnenyma BepxoBHoro Cyna PO
(00 00s13aTeILCTBAX U X UCTIOJTHEHU U, 00 OTBETCTBEHHOCTH 3a HapylleHUe
00s13aTeNnbeTB U Ap.). He BoaBasich B ieTaiu, COOTBETCTBYIOLIME MOJOXEHMS
CJIeIyeT OTPa3uTh B yUeOHMKE.

EcTtecTBeHHO, HE OCTaeTCsl B CTOPOHE M I'paXkIaHCKO-ITpaBOBast HayKa.
B Toit uiu uHO# Mepe yKazaHHBIE TIPOLIECCHI, POMCXOISIINE B 3aKOHO /1A~
TEJIbCTBE M TTPU MMPUMEHEHUU IPaXkIaHCKO-TIPABOBBIX HOPM, O0YCJIOBJICHbI
Kak pa3 e1o — Haykoi. OHaKo JajieKo He Bce HOBEJUIBI 3aKOHa, TaK Xe Kak
M TpaKkTUKa ero MpuMeHeHUsI, HAy4YHO 0OOCHOBAHbI U SIBUJIMCH Pe3yJIbTa-
TaMM BOILJIOIIEHUST TOKTPUHAIBHBIX UICH.

[TpoucxoauT OCMBICJEHHE TOTO, YTO CIEIAHO, IETaI0TCs ITIPOMEXYTOU -
HbI€ BBIBOJIbI M TIPOTHO3HI Ha Oyyliiee.

KoHeuHo, Ipy U3JI0KEHUM y4eOHBIX MaTepUaIOB B KAKOK-TO Mepe
JOJIKHBI YYUTBIBAThCSI M HOBEMIIIME JOKTPUHAIbHBIC UACH.

Bo BTOpOM M3naHuM yueOHUKaA B psifie CIydaeB MPOM3BeNeHa peaaKilv-
OHHas MpaBKa.

N3noxeHHbIe 00CTOSATEIHCTBA TTOCTYKMUIM OCHOBAaHUSIMHU JIJISI Tiepepa-
OOTKM U MepeusgaHusl ydeOHuKa.



K YUTATEJIIO

BHuMaHuio ynTaTess mpemjiaraeTcsl y4eOHUK TPakIaHCKOTO MpaBa.
OH npetHa3HAYEeH /17151 OOYYEeHUST CTYICHTOB I0OPUINYECKUX BBHICIITUX y4eO-
HbIX 3aBeieHnil. Kak rpencrasisieTcsi, Takoro posia paboThl, KakK TTPaBUIIO,
He HYXXIAI0TCST BO BBEICHUU, TIPEIUCIOBUM U T.II., TTOCKOJIBKY O BAXKHOCTHU
TpaXkIaHCKOTO TIpaBa, ero MpeMeTe U METOJIe, TPUHIIUTAX, 00 OTIETbHBIX
TOJ0TPACIISIX U MHCTUTYTaX HEMaJo CKa3aHo B caMoM yueOHuKe. Bmecre
C TeM HacTosilee oOpallleHne K YUTATETI0 TPU3BAHO MTOSICHUTh, YeM PY-
KOBOJICTBOBAJICH aBTOPHI MPU HATIMCAHUU JaHHOW paboThl. Peub nmer
HE O conmepXaTeJIbHO! YacTH, HO B TIEPBYIO OUepe/ib 00 MCXOMHBIX TTO3U-
IIUSIX aBTOPCKOTO KOJUIEKTUBA. JlyMaeTcs:, U3oXeHue TaKuX MO3UIINiI
MOXKET CTIOCOOCTBOBATH JIyUllieMy TTOHUMaHMIO MaTepuaia, CoaepxKalie-
rocst B yaeOHUKE, U TOTO, TIOYEeMY ITOT MaTepuasl MoJAaeTcsi UMEHHO Tak,
a He MHave.

Uraxk, peub naet nMeHHO 00 yueOHHKe, a He 0 COOPHUKE CTaTell 1o Ipax-
JAHCKOMY TIpaBy U T.1. B CBSI3M ¢ 3TUM B OCHOBHOM B HEM M3J1araioTcs
COTJIACOBaHHBIE MO3UIIUM U B €MIMHOOOpa3HOI (hopme.

DTO y4eOHUK 10 TPAXKTAHCKOMY MPaBY, a HE TI0 TPAKIAaHCKOMY 3aKOHO-
natenbcTBy. [TOHATHO, UTO 3aKOH HEJIb3sT UTHOPUPOBATh. bosee Toro, oH
3aCIyXMBaeT MPUCTAIbHOTO BHUMaHUsL. JIpyroe 1eo, 94To aBTOPbl CTPeMU-
JIUCBH IeJIaTh aKIIEHT Ha MPABOBBIX KOHCTPYKIMSX, B TOM YHUCJIE HA T€X, KOTO-
pBI€ BOILIOIIEHHI B 3aKOHe. [1pu 3TOM, TOBOPSI O 3aKOHE, aBTOPBI MCXOAUIN
W3 TOTO, YTO HEJOIyCTUMA €Tr0o MIeaan3alns, TaK XKe Kak pa3MallucToe
TMOpULIaHKE.

EcTtecTBeHHO, MHOTIA BHICKA3bIBAETCSI MHEHUE 00 OMIMOOYHOCTH TOMU
WJIX WHOW HOPMBI, O HEJOCTATOUHOU €e 000CHOBAHHOCTU C TOUYKH 3pe-
HUSI 9KOHOMUYECKON, OPTaHU3allMOHHON U MPOY., HO B 1IEJIOM YYeOHUK
MOCTPOEH Ha YBAXXUTEJbHOM OTHOIIIEHUHU K 3aKOHY, 100 3T0 — 3aKOH.

DTO — y4eOHUK T10 POCCUIICKOMY TpaXkiaHCKoMYy TpaBy. Ho He mo cpas-
HHUTEJIHHOMY NMPaBOBeeHNI0. V1 He 110 HCTOPHU POCCUIICKOTO TPAKIaHCKOTO
npasa ¥ nuBWIMCTUKU. CrenoBaTebHO, HE UTHOPUPYS MHOCTPAHHBIN
OTBIT (MHOTJA TIPSIMO UCITOJIB3YS €r0), B PEIIalolIeil CTeTIeHU aBTOPhI
COCPEIOTOYWIM BHUMAaHNUE Ha IeHCTBYIONIEM 0T€4eCTBEHHOM I'PaXKTaHCKOM
rpase.

[MpuHIIMT UcTOpU3Ma, ecTeCTBeHHO, yuTeH. Ho yalie Bcero He BBITYK-
JI0 — 6oJiee OUEBUIHO B TEX CIydasix, KOTaa TpeOyeTcs mokKa3aTh IpeeM-
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K yurarenio

CTBEHHOCTbH MJIM OOYCJIOBJIEHHOCTh TeX WMJIM MHBIX peIleHUlt, KoTma
3HAHWE UCTOPUHU MPSIMO ITOMOTaeT IMTOHATh CeTOIHSIIITHEE TPaXkIaHCKOe
paBo.

Hawnbosee BaskHBIE MTOJIOKEHMUS, COIEPXKAIIMECs] B aKTaX BBICIITNX CyIe0-
HBIX OPTaHOB, KaK ITPaBUJIO, UCTIONB3YIOTCS B yueOHUKe. MIHOTIA, eciti HeT
PYKOBOISIIIINX Pa3bsICHEHUI, HO B CyIaX YCTOSITIOCH OTIpeAeIcHHOe MHEHIE
10 OIIpeNeICHHOMY BOIIPOCY, YKa3bIiBaeTcs MpuMepHO Tak: «CymeOHast
MPaKTUKA UCXOAUT U3 TOTO, 4TO...». CyneOHast IpakTHUKa [0 KOHKPETHBIM
neaaM, Kak IpaBujio, He TIPUBOIUATCS.

ABTOpPHI HE CTABWJIM TIepel COOO0M 11eTb TTPOaHaTU3UPOBaTh CYIeOHYIO
MPAKTHUKY TT0 TPaXXIAHCKUM IeIaM. YUUTHIBasI KaHp paOOThI — YUeOHUK,
OHa TIpMBJICYEHA JIMIIb B TOIf Mepe, B KaKOil 3TO MOXET CIIOCOOCTBOBAThH
W3yYeHUIO TPAKIaHCKOTO TIpaBa.

Peub nmeT nMeHHO 00 yueOHHKe — HE 0 MHOTOTOMHOM Kypce Tpax-
MAHCKOTO MpaBa 1 He 0 KHUTE, TTOITYJISIpU3UPYIONIeit rpaXkIaHCKOe ITPaBo.

CremoBatesbHO, B TIEPBYIO OUepenb U3TaHUE aApeCcOBAHO CTYAEHTAM.
IToaToMy maeTcs «KOCTSIK», BCe HEOOXOMMMOE M HIYETO HEHYKHOTO, BTO-
POCTETICHHOTO, U3MEHUYMBOTO, CHIOMIUHYTHOTO...

[To Toit e mpu4YMHe HEeT yBJIeUYeHUs TUCKyccusimu. BmecTe ¢ TeM oHuU
TIPUCYTCTBYIOT B pab0Te B pa3IU4YHBIX (popMax. MITHOTma OTKPBITO: TIPH-
BOISITCS pa3HBbIC TOYKU 3PEHMS M OTCTAaMBaeTCsI OmMHA M3 HUX. Hepenko
IHUCKYCCHS BEIEeTCS CKPBITO, IPUIEM 3[eCh MCIIOIB3YIOTCS pa3IMIHbIC
BapuaHTHIL. IHOTIa ocBelaeTcs TOCIIOACTBYOIIAs TOUKa 3pEHUS 1 HE TO-
BOPUTCS 00 MHBIX TTO3UIIMSIX. BHUMATEIbHBIN YUTATE]Ih TIOHUMAECT: €CTh
npyrue MHeHUsI. MHOTIA TIpU pacCMOTPEHUM TOTO MJIM MHOTO BOIIpOca
YIIOTPEOISTFOTCS CIIEIYIONINE BEIPAaXKEHUS: «OOBIYHO B TAKUX CITyJasiX...»,
«Jale BCero CYMTAIOT...» 1 T.1. M 31ech ITpr BHUMATEIbHOM IIPOYTCHUH
BITOJTHE OYEBUIHO CYIIECTBOBAaHNE MHBIX B3TJISIOB.

YuraTenb, Xelaluii y3HaTh 3TH MHBIE B3TJISIAbI (MHEHUSI, TIO3ULINH,
KOHIICTILINH U IIPOY. ), MOKET BOCIIOJIb30BaThCSI NICTOUHMKAMM, YKa3aHHBI-
MU B CTIMCKE PEKOMEHIOBAaHHOI JIMTepaTyphl, — TOYHO TaK e, KaK 1 TOT,
KTO 3KeJIaeT MOIydUTh YITyoeHHbIe 3HaHUsI. CITMCOK CONEepsKUT IIepeUeHb
JINTEepaTyphl, PEKOMEHAYEMOI KO BCeM TeMaM WIN K OOJIBIIMHCTBY TEM U,
KpOMe TOTO, K KaXXIIOl TJIaBe.

EcrecTBeHHO, B yueOHMKE HEMAJIO MOJIOKEHU TOKTPUHAIBHOTO Xa-
pakTepa. Kak n3BecTHO, CpaBHUTEIHHO PEIKO BCTPEYAIOTCS ITPOM3BEIC-
HUS CyTy00 yueOHBIe, KOMMEHTATOpCKMe, MOHOorpadmdyeckue u T.4. Kak
TIPaBUJIO, B TOM MJIX MHOM Mepe (1 (popMe) IIPOUCXOIUT «CITIaB» (TIpaBaa,
«I1po0a» pa3ImIaeTcs) KaHpoB. B maHHOM ciryyae aBTOPHI y9eOHMKA UCX0-
IWJIA U3 YCTAaHOBOK: MaTeprall (B TOM YHCIIe TTOJIOXKEHUST HAyK1) JOJIKEH
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K yuraresio

OBITH M3JIOKEH BITOJHE JOCTYITHBIM SI3BIKOM, Y€TKO, 0e3 TUTepaTypPHBIX
W3JIUIIECTB, OMpeaeIeHHO, N30erast IBYCMBICJICHHOCTH.

006 ompenenennsax. Ha Hux B pabore akKIeHTHUPYeTCs] BHUMaHUE —
TIPY TOM UYTO OTIpeAeIeHUSI YacTO BPEIHBI (OBITH MOXKET, JTIOOBIC OTIpe-
NeJICHUS BPEIHBI), 10O OHM Yallle BCEro TOJIbKO OTYACTH XapaKTePU3YIOT
oIpenessseMoe SIBJIeHWE W B TOW MJIM MHOM CTEIIEHU HOCST YCIOBHBIN
XapakTep, I 9eJIoBeKa, M3yJaroIlero HeuTo (B JaHHOM CITydae TpaXkKmaH-
CKOE TIpaBo), OIpeaeICHIS HeOOXOMMMBI TSI YIIOPSIIOUCHUST MaTepraia
(packiiagbIBAaHUSI €rO «I10 MOJI0YKAM» ).

B yyeOHMKe 1Tpy XapaKTepUCTUKE YeTO-JIM00, B CIyYae €CIIA €CTh JIeTallb-
Hoe (comepxkailreecs B 3aKOHE) OIpeieieHre, UMEHHO OHO 1 BOCITPOM3BO-
nutcs. Takoit momxom Hebe3yIpeueH ¢ HayYHOM TOYKM 3peHUsI (MHOTIAa OH
TIOPOYHBIH, €CITM 3aKOH JaeT OIMO0IHOE ompenesieHune). OmMHaKo OH IpH-
eMJIeM, UCXOIsI 13 (DOPMAITbHO-IOPUINIECKUX TTO3UIINI, — TIPU U3YICHUHN
TpakIaHCKOTO TIpaBa JieTaIbHOE OTpeIeICHIEe — 3TO 0a30Bast «BEIllb», 3TO
3aKoH (M3yYMB KOTOPHIN BIIOJIHE BO3MOXKHO YBUIETh 1 OIITMOKN).

[To obmremy mmpaBwITy IJIaBbl yIeOHMKA pa30oMTHI HA maparpadml, mapar-
pacdsl — Ha IyHKTHL. Eciu T1aBa He mompasesnsieTcs Ha rmaparpadsl, To OHa
JEUTCS Ha ITyHKTHI.

Brraromapst aTtomMy ymanoch n30eKaTh pa3IMIHOTO POIA BCTYITUTEIbHBIX
CJIOB, BBOIHBIX TIPEIOKEHMI, TIEPEXOIOB.

[TyHKTBI OOBIYHO CPaBHUTEIHLHO HEOOJBIINE: KaKIBIN ITyHKT COICPKUAT
HEKYI0 3aKOHUYCHHYIO MBICJTb U, TAKMM 00pa3oM, (hopMa Imomaun MaTepuraia
oOpeTaeT YeKaHHOCTb.

Y4eOHMK TTOATOTOBJICH MpenomaBaTe/IIMUA Kadeaphl TPaXkTaHCKOTO
npaBa YpaabCKOTO TOCYIapCTBEHHOTO I0PUANICCKOTO YHUBEPCUTETA (pa-
Hee — YpalibcKasi roOCyIJapCTBEHHAs IOpUINYECKas aKaaeMus, a e1Ie paHb-
1re — CBepTOBCKHI IOPUANISCKUI MHCTUTYT). MHOTHME YIeHBI Kadheapsl
¥ paHee aKTUBHO yJaCTBOBAJIX B TTIOATOTOBKE YICOHOI TMTepaTypHhl (yueo-
HUKOB, YICOHBIX TTOCOOMH, YIeOHO-TIPAaKTUICCKIX KOMMEHTapHEB K 3aKO0-
HaM ¥ T.1.). MOXHO, B YaCTHOCTHU, Ha3BaTh Impodeccopa C.A. CtemaHoBa,
nmouieHToB [.B. MypauHa, A.B. JIucauenko, A.C. BacuibseBa u ap. 3aciayru
C.C. AnexceeBa B 9T0li chepe TPYIHO MEPEOLIEHUTD, B TOM YUCJIE TIOI €TO
pelakiyeii MoAroToBIeH y4eOHUK rpaxkaaHckoro mpasa (M., 2006).

BMmecrte ¢ TeM n3maBHA BRIICISIOTCS IIPOU3BEICHMS, KOTOPBIC IIPUHSITO
MMEHOBATh «KadenpaaTbHbIMU yUeOHNKaMU», TIOCKOJIBKY OHHM CO3MAI0TCS
WCKJTIOUMTEIPHO MJIN B pelIaiolieil CTEIIeHN aBTOPCKUM KOJIJIEKTUBOM
onmHoIt Kadenpsl. MicTtopus U3maHns TaKNX YIeOHUKOB KOJUICKTMBOM Ka-
enprr rpaknanckoro mpasa Ypl'HOY (YpI'FOA, CION) 6epeT cBoe Havaio
B masiekoM 1968 r. (M.: Briciias 1mikoJja). Y4eGHUK BbILLEI 0/ peaaKiuei
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K yurarenio

3aBeylolero kKadenpoit mpodeccopa O.A. KpacaBunkosa. Cpenyt aBTOpOB,
ectectBeHHO, — O.A. KpacaBuukos, a Takxkxe B.C. Sxymes, M.A. Ku-
punoBa, B.®. fdxoBneB u np. Bropoe n3nanue nogsuinochk B 1972 1.,
TpeThe — B 1985 1.

[Toce muTensHOTO TIepepbiBa B 1997 T. BBIIIE yIeOHUK, IIOATOTOBICH-
HBIIT aBTOPCKMM KOJUIEKTUBOM Kadenpsl, mon penakuueir T.U. Mmiapuo-
HoBoii, b.M. TI'onrano, B.A. ITiretneBa (M.: HopMma) (K coXajieHHIO, BBITIEIT
TOJbKO ofauH ToMm). Kpome penaktopoB, aBTopamu ctaiu H.I'. Baneesa,
10.E. DoopeianH, A.A. EBctudees, JI.O. KpacaBunkosa, M. 4. Kupunnosa,
M.H. Cemakun, U.B. MaTaHues u 1p.

W BOT — HOBBIN yueOHUK. HecKobKo 3aTSIHyBIIIeeCsT OIMMCaHNE UCTOPUN
00YCJIOBIICHO XeJTaHUEeM OTMETUTD, YTO aBTOPBI CTPEMUJINCH ITPOIOIKIUTH
nenno, Hadatoe YunrteasiMu. [103ToMy ecTeCTBEeHHOI SIBISIETCS TIPUBEPIKEH-
HOCTh aBTOPOB UAESIM YPaTbCKOM IITKOJIBI IIUBUINCTUAKHA.

OTpamHO OTMETHUTH TaKKe, UTO CPEIN aBTOPOB ITPEACTABIISIEMOTO BHIMA-
HUIO ynTaTtens yaeonuka — M. 4. Kupuinosa u B.®. f{IkoBiieB, BXonuBIINE
B aBTOPCKUI KOJUIEKTUB paboThl 1968 r. (a Takke 1972 1 1985 rr.). ABTOpOM
apisietcs u JI.O. KpacaBunkoBa, yuacTBOBaBIast B paboTe HaI TPEThUM
n3nanreM yaeoHnka (1985 r.). 3amedarebHO, YTO B aBTOPCKUI KOJICKTUB
npencrasisieMoro yueoHuka soien I1.B. KpalneHMHHUKOB, BBITYCKHUK
CIOMU, 3mech e 3aIUTUBINNI KaHIUAATCKYIO TUCCEPTALINIO, pAa0OTaBIINI
Ha Kadenpe rpaxkmaHckoro mpasa. I1.B. KpameHmHHUKOB 1aBHO yexa
n3 ExkatepuHOypra, Ho HUKOTIa He TTOPhIBaJ OTHOLICHUH ¢ Kadeapoii.

B cocTaBe aBTOPCKOTO KOJUIEKTHBA MHOTO YJICHOB KadeAphl, CTABIINX
npernogaBaTenasaMu B 1990—2000 rr.

Taxum 00pa3om, XOTS TIpeACTaBIsIEMOe TIPOU3BEIcHIE HEe TIPETCHIYET
Ha «CTaTyC» HAYYHOTO, OHO SIBJIIETCS PE3YJIBTaTOM KYMYJISTUBHOTO Pa3BH-
THS YPATBCKOM IITKOJIbI IMBIJIMCTUKH.

B 3akmmoueHMe clieayeT OTMETUTD, YTO, OYIydM aapecOBaHHOM ITpeXkIe
BCEro CTyAeHTaM, yucOHas JUTepaTypa BO BCe BpeMeHa Obljia TToJie3Ha
TaKKe acTMpaHTaM, TIPeIrogaBaTe/iaM, BCEM MHTEPECYIOIIIMCS COOTBET-
CTBYIOLIMM TTpOOJIeMaMu, B TOM YHCIIC B CHITY CITeM(UKH (DOPMBI TTOIAYN
MaTepuaa.

C Hadexncdoii Ha mo, 4mo 3mom y4eOHUK
2paxcoanckoeo npasa Oyoem noneszeH, —
omeemcmeennwiil pedakmop bponncnas [onrano



Pa3nen 1
OCHOBHBIE I10JIOZKEHU
I'PAYKJIAHCKOTI'O ITPABA

IlmaBa 1
I'PAKJJAHCKOE ITPABO
KAK OTPACJIb ITPABA

§ 1. IPEAMET I'PAJKJTAHCKOT O IIPABA

1. Ipaxnanckoe mpaBo — CoCTaBHas YacThb MpaBa B LIEJIOM, OJJHA U3 €r0
otpacneil. [ToaTomy rpaxmaHcKoe MpaBo 00JaTaeT YepTaMu, KOTOPBIE
MPpUCYIIU TTpaBy BooOIe. [paxkaanckoe mpaBo npeacTaiser codoil coBo-
KYNMHOCTb HOPM, T.€. MPABUJI MOBEJEHUsI, YCTAHOBJIEHHBIX WM MPU3HAHHBIX
U MOJ/IePKUBaeMbIX rocynapcTsom. Kak u rpaBo B LIeJIOM, IPaXIaHCKOe
MpaBo BO3AEHCTBYET Ha OOIIECTBEHHbBIE OTHOIIECHUS ITyTEM NOBEACHUS
0 CYyOBEKTOB IPpakAaHCKMX MPAaBOOTHOIIIEHUI MPaBOBbIX MPEANUCAHU,
peanu3anus KOTOPbIX 00eCTIeYMBaeTCs TOCyIapCTBEHHBIM MPUHYKIEHUEM
WJIN BO3MOXHOCTBIO €70 TIPUMEHEHUSI.

BMecTe ¢ TeM rpaxnaHCcKoe MpaBoO UMEET CBOM OCOOEHHOCTH, CBOU
crienMduyeckre yepTol. be3 3Toro 661710 661 HEBO3MOXKHBIM JeJIEHUE TTpaBa
Ha OTpaciu U 000COOJIEHNE OTHOM YacTu TpaBa OT Apyroil. ['paxxmanckoe
MPaBo CYIIECTBEHHO OTJIMYAETCs, HAIPUMEDP, OT AAMUHUCTPATUBHOTIO,
YTOJIOBHOTO TIpaBa M APYTUX OTpacieil mpasa. B ocHoBe 3TOro pasznuuust
JiexkaT 0COOEHHOCTH PETYIIMPYEMBIX KaXKI0W U3 OoTpaciieil TpaBa OTHOLIE-
HUU — mpeaMeTa OTpaciu.

UYro kacaeTcst caMux oTpaciei pasa, TO OHU OTJIMYAIOTCS PYT OT pyTa
MPUCYIIUMU UM NPUHIMIIAME, T.€. OCHOBHBIMU UAESIMU, OTIIPABHBIMU TO-
JIOXKEHUSIMU, 3aKPETUICHHBIMU B TAHHOI OTpaciv; METOAOM, T.€. CIIocobaMu
BO3[CHCTBUS TaHHOW OTpaciy MpaBa Ha OTHOIIECHUS, U (DYHKIMSIMHU, BbI-
MOJHSIEMBIMU KaXXI01 13 oTpacieil npasa. [IpuHLMITBI, MeTOO U PYHKIIMU
00pa3yIoT MPUCYIINI KOHKPETHOI OTPACTN OTPACIEBOM PEXXUM MPABOBOTO
perympoBaHus'.

' CM.: Anexcees C.C. O6mas Teopusi ipasa T. 1. M., 1981. C. 245-247.
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I'maBa 1. I'paxkmaHcKoe MpaBo Kak OTpacib paBa

CnenoBaTeJbHO, JJIST BBIICHEHUS CYIITHOCTH TPakIaHCKOTO TIpaBa He-
00XOIMMO PACKPBITh MMPEIMET PETYIMPOBAHMS, a 3aTeM OIpeesieMble UM
TPUHLIMITEI, METOA 1 (DYHKIIUM TPasKIAHCKOTO TIpaBa.

2. IIpeamer rpazkKaaHCKOro mpasa o6o3HaueH B cT. 2 ['K. AHanu3 maH-
HOM CTaTbU ITOKA3bIBAET, YTO OCHOBHBIM IIPEIMETOM TPaskIaHCKOTO ITpaBa
SIBJISTIOTCS] IMYIIECTBEHHbIE OTHOMIEHHS, T.C. OTHOIIICHUS 10 TTIOBOIY UMY-
IIeCTBeHHBIX OJ1ar. UMy1iecTBEeHHbIE OTHOIIEHMST PETYIUPYIOTCS HE TOJTLKO
TpaXXIaHCKUM IpaBoM. IMyIiecTBO, K KOTOPOMY OTHOCSITCS BEILIM, JIE€HBIH,
LIEHHbIe OYMaru U T.1., SIBISIETCS 0OBEKTOM OTHOLIEHUI, PEryIUpyeMbIX
W IPYTUMU OTPaCIIIMU TIpaBa, HarpuMep, GMHAHCOBLIM, HAJIOTOBBIM 1 JJaKe
YTOJIOBHBIM TIPABOM, YCTAHABJIMBAIOIIUM HapSIAy C IPYTUMUA U UMYIIECT-
BeHHBIE Mepbl HaKa3aHus. CienoBaTeIbHO, PEeIMET IPpakIaHCKOTO ITpaBa
He MOXET OBITh B ITOJTHOI Mepe BBISIBJIEH TOJIBLKO YKa3aHUEM Ha UMYIIECT-
BEHHOE cofiep>KaHue OTHOLIEHUIA.

I'paxxmaHckoe mpaBo PETYINPYET HE BCE UMYIIIECTBEHHBIE OTHOIIIEHUS,
a TOJILKO T€ U3 HUX, KOTOPBIE CKIIANBIBAIOTCS U (DYHKIIMOHUPYIOT KaK OT-
HOIIEeHUs co0cTBeHHOCTH. CyIITHOCTHAS YepTa PeryIupyeMbIX TpaXkIaHCKUM
IIpaBOM OTHOIIEHUI COCTOUT B TOM, UTO OHM TIPEACTABISIOT COO0IT OTHO-
IIEHUST COOCTBEHHOCTH, T.€. OTHOIIIEHUS, B paMKaX KOTOPBIX ITPOMCXOIUT
3aKperuieHre COOCTBEHHOCTH 3a OTIpeAeIEHHBIMU JTUIIAMU U pean3alus
BO3MOXHOCTE, 3a7I0)KEHHBIX B COOCTBEHHOCTH.

3. OTHOImEHNsT COOCTBEHHOCTH, PETYIMPYEMbIE TPAXKIAHCKUM TTPABOM,
JIeIATCS Ha IBa BUA: OTHOIIEHNSI COOCTBEHHOCTH B €€ CTATHKE 1 OTHOIIEHHS
COOCTBEHHOCTH B €€ JUHAMUKE.

OTHoOIIEHNS COOCTBEHHOCTH B CTATHKE €CTh OTHOIIIEHUS 3aKPETUICHUS
MMYIIECTBA 3a ONpeAeIeHHBIMY JTULIAMU, TTPUHAJICXKHOCTH MMYILIECTBA
orpeAesIeHHBIM JINIIaM. DTU OTHOIIEHMS PETYIUPYIOTCS TO YaCThIO rpax-
JTAaHCKOTO IpaBa, KOTopask Ha3bIBaeTCs ITpaBOM COOCTBEeHHOCTH. Peann3ys
3TO TIPaBO, COOCTBEHHMK BJIaJIeeT UMYILIECTBOM, TTOJIb3yeTCs M pacIiops-
JKAEeTCs M.

B mporiecce pacriopsikeHust COOCTBEHHOCTBIO KaK CBOMM MUMYIIIECTBOM
COOCTBEHHMK BCTYITAET B OTHOLLIEHUST C UHBIMU JIMLIaMU, OOMEHMBas TIpUHA-
JIeXKaliee eMy MMYIIEeCTBO Ha Ipyrie HeoOXOaMMble eMy UMYIIeCTBEHHbIE
Oyara. DTU OTHOIIEHUSI MPEICTABISAIOT COOOI OTHOLIEHUSI COOCTBEHHOCTH
B ee JuHaAMKKe. B yciioBUsSIX HOpMaIbHOM 5KOHOMUKY 3TH OTHOIIIEHUS B COB-
pPEMEHHOM O0ILIeCTBE MPUOOPETAIOT XapaKTep TOBAPHO-IEHEKHBIX CBSI3EA.
CrnenoBaTesIbHO, TOBAPHO-JAEHEXHBIE OTHOIIEHUST €CTh HE UTO MHOE, KaK
OTHOIIIEHUSI COOCTBEHHOCTH B €€ TMHAMUKE. DTU OTHOIIECHUS PETyIr-
PYIOTCSI HOpMaMU TOI YacTU TPakIaHCKOTO TpaBa, KOTOpast Ha3bIBaeTCs
00s13aTeJIbCTBEHHBIM TTPABOM.
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Paznen I. OcHOBHBIE MOJIOXEHUST TPaXKIAHCKOTO TpaBa

4. VimymecTBeHHbIE OTHOLIEHHS, PETYIMPYEMbIe T'PaXKTaHCKUM TIPABOM,
B CIJIy TOTO, UTO OHU SIBJISIIOTCSI OTHOLIEHUSIMUA COOCTBEHHOCTH, XapaKTe-
PU3YIOTCS c1e0yIouuUMU RPUHAKAamu,, OTIPENENSIIOIIMMU CaMO COfIepXKaHue
TpaXIaHCKOTO TpaBa:

1) 3TO OTHOIIIEHMSI MEXKITy MMyHIECTBEHHO-000C00JJeHHBIMHI CYObEKTAMM.
Kaxnas u3 cTopoH B rpaxkIaHCKOM MPaBOOTHOIIIEHUN UMEET CBOE UMY-
IIECTBO 1 He 00J1afaeT BJIaCThbiO Hall UMYIIIECTBOM IPYTOl CTOPOHBI;

2) Kax/asi U3 CTOPOH 00J1ajacT MMYILECTBEHHO-PACTIOPSIAUTEIbHOM cCaMo-
CTOSITEJILHOCTBIO, T.€., UMES BIaCTh Hall CBOUM UMYILIECTBOM, PACIIOPSIKALST-
Csl UM CaMOCTOSITEJIbHO Ha OCHOBE COOCTBEHHOM BOJIM U BOJICU3bSIBJICHUS;

3) 06e CTOPOHBI UMEIOT PaBHOE MOI0KEHUE 110 OTHOIIEHUIO IPYT K APYTY.
31ech HEeT 3JIEMEHTOB BJIACTU OJHOTIO JIMIIA HAall NIPYTUM JIUIIOM WJIU €TO
UMyIecTBOM. OTHOIIIEHUS, PETYJIUpYEMble TPaXKIaHCKUM MPaBOM, €CTh
OTHOUIEHUSI KOOPAMHALIMM, @ HE OTHOIIEHUS CYOOpAMHALINN;

4) 9TH OTHOUIEHUS SIBJISTIOTCS] BO3ME3IHBIMM — OTHOIIIEHUSIMA 3KBUBA-
JIEHTHOr0 oOMeHa GyiaraMu.

Ha3zBaHHBIe TpU3HAKM OTJIMYAIOT UMYIIIECTBEHHBIE OTHOIIEHUS, Pe-
TYJIUpYyeMbIe TPaXXIaHCKUM MPaBOM, OT UMYIIECTBEHHBIX OTHOIIIEHUIA,
pPeryJMpyeMbIX IpYyTMMHU OTpacisiMu npaBa. Hanmpumep, HaJIoToBBIE OT-
HOIIIEHMS, OYIyIr UMYIIECTBEHHBIMU, TI0 CBOEI CYTH HE SIBJISTIOTCSI OTHO-
IIEHUSIMU COOCTBEHHOCTH. [1o cBoeMy xapakTepy 3TO COBEPIIIEHHO UHbIE
oTHoueHus1. OHM MPEACTABIISIIOT COOOI OTHOLIEHUST MEXITY TOCYIapCTBOM
W MHIUBUIOM, B paMKaX KOTOPBIX TPOUCXOANT U3BSITHE YACTH UMYIIECTBA
rpaXkIaHWHA WU I0PUIAYECKOTO J1Ila B M0JIb3y TOCyIapcTBa HA OCHOBA-
HUU COOTBETCTBYIOLIMX MTOJOXEHU I HAJTOTOBOTO 3aKOHA. DTU OTHOIICHUS
SIBIISIFOTCSI OTHOLIEHUSIMM BEPTUKAJIBHOT'O XapaKTepa, OTHOIIEHUSIMU
BJIACTM U TTIOAYMHEHUs. VIM He TIpUCYIIM BCce Ha3BaHHBIE YEPTHI, B TOM
YUCie paclopsIIUTEbHAsI CAMOCTOSITEIbHOCTh CTOPOH, X PaBEHCTBO,
SKBUBAJEHTHOCTh OOMEHa U T.J.

K oTHOmeHusIM COOCTBEHHOCTH B €€ TUHAMUKE OTHOCUTCS TaKXKe Te-
pexon UMYyIIecTBa OT OJHOTO JIUIIA K APYTrOMY BCIEACTBUE CMEPTU COO-
CTBEHHUKA U 3aBJIaJCHUsI €r0 UMYILECTBOM HaCleIHUKAMMU 110 3aKOHY WU
3aBeliaHuio. OgHako crieruduka OTHOLICHUH MO Tepexoay UMYIIecTBa
MpY HACJIEIOBAHUU, B YACTHOCTU OTCYTCTBUE 9KBUBAJIEHTHOCTU B TAKOM TIe-
pexofie, MpeforpeaeisieT HE0OOX0AUMOCTb PEryJIMpOBaHUsI TUX OTHOLIEHUMA
He HOpMaMU 00s13aTeJIbCTBEHHOTO TpaBa, a HOpMaMU IPYroil COCTaBHOM
YacTU IpakAaHCKOIo MpaBa — HACJAEICTBEHHOTO MpaBa.

5. I'paxxmaHckoe MpaBo, Kak yKa3biBaeT Ha 3To cT. 2 'K, perynupyet
TaKXe HeHMMYIIeCTBEHHbIE OTHOLIEHHUS, T.€. OTHOIIICHMSI, CTPOSILIIAECS TT0 10~
BOJIy HEUMYIIIECTBEHHBIX OJIar U 00beKTOB. [IpK 3TOM TpakaaHCKOe MPaBo
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